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AUSSIE FLUID POWER PTY. LTD.
EQUIPMENT RENTAL AGREEMENT

RECITALS

A

The Company is the owner of the
Equipment as described in the Rental
Quotation.

The Customer wishes to lease the
Equipment.

The Company has agreed to lease the
Equipment to the Customer subject to and
upon the terms and conditions hereinafter
appearing.

OPERATIVE PROVISIONS

DEFINITIONS AND INTERPRETATION

In this Agreement unless the context

otherwise requires:

(a) “Agreement’ means the agreement
recorded by this document, including
any schedule to it, along with the
Rental Quotation issued by the
Company and accepted by the
Customer.

(b) “Australian Consumer Law” means
schedule 2 of the Competition and
Consumer Act 2010 (Cth), and any
equivalent state or territory
legislation.

(c) “Commencement Date” means the
date specified in the Rental
Quotation.

(d) “Company” means Aussie Fluid
Power Pty. Ltd. ACN 141 897 869.

(e) “Consumer Guarantee” means a
right or guarantee the Customer may
have under the Australian Consumer
Law or other rights in relation to the
supply of goods or services (such as
implied terms) that cannot lawfully be
excluded.

(fy “Customer” means the person, firm,
organisation, partnership, corporation
or other entity (including a trust) hiring
the Equipment from the Company as
identified in the Rental Quotation.

(9) “Equipment’” means the equipment
as specified in the Rental Quotation
which the Customer is leasing under
this Agreement and includes all tools,
accessories, parts, items of
equipment and devices affixed
thereto or supplied therewith.

(h)y “GST” means GST as defined under
the A New Tax System (Goods and
Services Tax) Act 1999 (Cth).

() “Personnel’, in relation to a party,
means the party’s officers,
employees, subcontractors and
agents, but a reference to the
Company’s Personnel does not
include the Customer.

() “PPSA” means the Personal Property
Securities Act 2009 (Cth).

(k) “Rental Bond” means the amount
specified in the Rental Quotation.

() “Rental Fee” means the lump sum or
rates and prices specified in the
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Rental Quotation for the lease of the

Equipment.

(m) “Rental Quotation” means a
document in such form as the
Company shall require, setting out
the terms of the lease of Equipment,
including the particulars of the
Equipment and the Term and such
other information as the Company
may decide to include.

(n) “Return Date” means the date
specified in the Rental Quotation.

(0) “Security Interest” means any lien,
mortgage, encumbrance, pledge,
charge, lease, disposition or retention
of title, right or any other security
interest of any kind including a
security interest arising pursuant to
the PPSA.

(p) “Term” means the period
commencing on the Commencement
Date and ending on the earlier of the
Return Date or termination of this
Agreement. Weekends are included
in the Term.

(@) “Work Health and Safety Laws”
includes:

(i) all applicable work health and
safety legislation, including
regulations; and

(i) all applicable standards, codes
and other guidance material
relating to work health and
safety.

In this Agreement (except where the

context otherwise requires):

(@) The singular includes the plural, and
vice versa.

(b) References to persons includes
corporations, partnerships and
Government instrumentalities.

(c) Reference to a day means a calendar
day.

(d) All references to “dollars” or “$’s” are
to Australian dollars.

Headings are included in this Agreement

for ease of reference only and shall not

affect its interpretation.

If the Customer comprises more than one

person, the liability of each person is joint

and several.

In the interpretation of this Agreement, no

rule of contract interpretation applies to the

disadvantage of one party on the basis
that it put forward this Agreement or any
part of it.

This Agreement constitutes the entire

agreement between the parties in respect

of its subject matter and supersedes all
prior agreements, representations,
warranties, promises, statements,
negotiations and letters in respect of its
subject matter.

Any waiver by the Company must be in

writing signed by the Company. Failure by

the Company to enforce any right or
remedy is not a waiver of any right or

remedy, or a waiver in respect of a

continuing breach.

Any stamp duty which is payable in

connection with this Agreement or the

lease of the Equipment must be paid for by
the Customer.

22

3.2

3.3

4.1

4.2

4.3

With the exception of Consumer
Guarantees, the Equipment is leased to
the Customer “as is”. The Customer
agrees that it has inspected the Equipment
(or has had the opportunity to do so) prior
to the Commencement Date and accepts
the Equipment as being suitable for the
Customer’s purposes and for use during
the Term. The Customer warrants that it
has made its own inquiries regarding the
Equipment and does not rely on, and has
not relied on, any advice,
recommendation, statement,
representation or warranty made by or on
behalf of the Company in connection with
this Agreement or the Equipment, and that
it has not been induced to enter into this
Agreement by any such advice,
recommendation, statement,
representation or warranty.

LEASE OF THE EQUIPMENT

The Company agrees to lease the

Equipment to the Customer for the Term,

unless this Agreement is terminated earlier

in accordance with clause 11.

The Customer agrees to:

(a) lease the Equipment from the
Company;

(b) pay the Rental Fee;

(c) use the Equipment in accordance
with its intended purpose and
manufacturer instructions.

RENTAL BOND

Prior to the Commencement Date, the

Customer must deposit with the Company

the Rental Bond.

The Company has the right to draw down

against the Rental Bond in satisfaction of:

(a) monies owed to the Company
pursuant to this Agreement; or

(b) costs for damage, replacement parts
and repair to the Equipment, cleaning
of the Equipment, insurance policy
excesses for claims by the Company
resulting from a breach by the
Customer, or any other costs
resulting from a breach of the
Agreement by the Customer.

Within 7 days of the termination or

expiration of this Agreement, the Company

will return the Rental Bond to the

Customer (less any deductions made

under clause 3.2).

RENTAL AND OTHER PAYMENTS

The Customer must pay the Company all

amounts required to be paid by the

Customer under this Agreement without

set-off.

The Customer must pay each tax invoice

issued to the Customer no later than 30

days after the date of that tax invoice,

unless otherwise stated in the Rental

Quotation. The Rental Fee is exclusive of

GST, unless otherwise stated in writing.

Rental Fees are payable by the Customer

until the Equipment is returned to the

Company in the condition required by this

Agreement.

In addition to the Rental Fee, the

Customer will pay to the Company all

taxes levied or imposed by any authority in

respect of this Agreement or the
possession or use of the Equipment.

Page 1 of 4



44

4.5

5.2

5.3

5.4

5.5

5.6

5.7

In addition to the Rental Fee, the
Customer must pay immediately on
demand by the Company, as a
compensation charge, an amount equal to
the full replacement value of any
Equipment which is:

(a) lost, stolen or misplaced at any time
during the Term; or

(b) damaged during the Term.

The Customer will pay interest on any

money payable under this Agreement

which is overdue at a rate two percentage
points higher than the rate that would be
charged to the Company by ANZ Bank on
overdrafts from time to time.

USE OF THE EQUIPMENT

The Customer agrees that it will use the

Equipment for its business purposes and

not for any other purpose.

The Equipment remains the property of the

Company at all times.

If the Company delivers the Equipment to

the Delivery Address:

(a) the Customer must pay the transport
costs specified in the Rental
Quotation on the Commencement
Date and at termination or expiration
of the Agreement, unless otherwise
specified in writing by the Company;

(b) all costs of unloading the Equipment
at the Commencement Date and
loading the Equipment at termination
or expiration of the Agreement must
be borne by the Customer; and

(c) allrisk in the Equipment (including in
unloading the Equipment at the
Commencement Date) will pass to
the Customer from delivery of the
Equipment to the Delivery Address
and will remain with the Customer
until the Equipment is received and
accepted by the Company at its
nominated address at the end of the
Term.

If the Customer collects the Equipment

from the Company, all risk in the

Equipment will pass to the Customer on

and from loading of the Equipment by the

Company on the Customer’s transport and

will remain with the Customer until the

Equipment is returned to and accepted by

the Company at its nominated address at

the end of the Term.

The Company has not inspected the

Delivery Address or the site at which the

Equipment will be used by the Customer.

The Company does not provide any

warranty that the Delivery Address or site

are safe or that the Equipment will be
suitable for use on the site at which the

Equipment will be used by the Customer.

The Customer will, at all times during the

continuance of the Agreement, ensure

suitably qualified people use and operate
the Equipment in accordance with Work

Health and Safety Laws.

The Customer will, at all times during the

continuance of the Agreement, ensure

suitably qualified people use and operate
the Equipment in a skilful and proper
manner with due diligence and use all
endeavours to prevent the loss or
destruction of or damage to the

Equipment. The Customer will be
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5.8

5.9

5.10

5.11

6.2

6.3

responsible for technical up-keep of the
Equipment, as well as for repairing or
replacing, at its own expense, any parts
necessary to ensure the Equipment’s
normal functioning. The Customer must
not permit any repairs to be done to the
Equipment without the Company’s written
consent and must immediately notify the
Company of any damage to, defect in, or
repairs required to, the Equipment.
The Customer will at all times during the
continuance of the Agreement at its own
expense comply with all legal
requirements in any way affecting or
relating to the Equipment or otherwise
arising out of or by virtue of the
possession, use or operation of the
Equipment by the Customer.
The Customer will not remove or change
any name plate, identification or other
mark on the Equipment without the written
consent of the Company.
The Customer will not, without the prior
written consent of the Company, make any
modification, improvement, addition or
alteration to the Equipment. Any such
modification, improvement, addition or
alteration made to the Equipment with the
prior written consent of the Company will
be made only on such terms and
conditions (whether as to variation of
rental insurance cover or otherwise) as the
Company shall approve and will be the
property of the Company.
Upon termination or expiration of this
Agreement, the Customer shall return the
Equipment (including any remaining spare
parts that have been delivered to the
Customer) to the Company in as good a
condition as the Equipment was at the
Commencement Date, fair wear and tear
excepted, and in a clean state.
INDEMNITY
The Customer indemnifies the Company
and each of its Personnel against any and
all losses, damages, claims, costs and
expenses (including financial loss and
legal expenses on an indemnity basis)
suffered or incurred by the Company and
its Personnel arising out of the Customer’s
possession, operation or use of the
Equipment or from any negligent or illegal
act or breach of this Agreement by the
Customer or the Customer’s Personnel.
The Customer releases the Company and
each of its Personnel from any liability or
obligation to the Customer (or any person
claiming through or on behalf of the
Customer) in respect of:
(a) physical loss of, or damage to, any
real or personal property;
(b) personal injury, disease or illness to,
or death of, persons; or
(c) financial loss or expense,
arising out of or in connection with the
Equipment and performance of the
Customer’s obligations under this
Agreement.
This clause 6 is a continuing obligation
and survives termination or expiration of
this Agreement.
COMPANY’S LIABILITY
With the exception of Consumer
Guarantees, the Company excludes:

7.2

7.3

7.4

(a) any term, condition or warranty that
may otherwise be implied into this
Agreement;

(b) any liability to the Customer or to any
other person for any loss of profit,
loss of revenue, loss of business
opportunity, loss of production, loss of
goodwill, loss of property or mineral
rights or business interruptions or
other economic loss, indirect, special,
consequential, general or other
similar loss or damage how so ever
arising.

Subject to clause 7.3, the liability of the

Company in respect of any breach of or

failure to comply with any Consumer

Guarantee is limited to:

(a) for a minor failure, at the Company’s
sole discretion, repairing or replacing
the defective Equipment or refunding
to the Customer the amount paid in
respect of the defective Equipment;
or

(b) for a major failure, at the Customer’s
discretion, replacing the defective
Equipment or refunding to the
Customer the amount paid in respect
of the defective Equipment.

The liability of the Company in respect of

any breach of or failure to comply with a

Consumer Guarantee will not be limited in

the way set out in clause 7.2 if:

(a) the Equipment leased is ‘of a kind
ordinarily acquired for personal,
domestic or household use or
consumption’, as that expression is
used in section 64A of the Australian
Consumer Law;

(b) it is not 'fair or reasonable' for the
Company to rely on such limitation in
accordance with section 64A(3) of the
Australian Consumer Law; or

(c) the relevant Consumer Guarantee is
a guarantee pursuant to sections 51,
52 or 53 of the Australian Consumer
Law.

In the event that the Consumer

Guarantees do not apply, the Company’s

total aggregate liability in connection with

this Agreement or the relationship created
by it or otherwise and whether based on
warranty, contract, statute, tort (including
negligence) or otherwise, is limited at the

Company’s option, to one of the following:

(a) replacement, repair or resupply of the
Equipment; or

(b) the cost of replacing, repairing or
resupplying the Equipment,

but will not exceed the Rental Fee paid to

the Company by the Customer under this

Agreement.

INSURANCE

The Customer must maintain:

(a) general property replacement
insurance in respect of the Equipment
for the full replacement value of the
Equipment against damage or
destruction caused by accident or any
risk commonly insured against with
respect to equipment of a similar
nature for the Equipment and against
such other insurable risks as may be
reasonably required by the Company;
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8.2

8.3

10.
10.1

10.2

11.
1.1

11.2

(b) public liability insurance in respect of
the Equipment for not less than $20
million for any one incident causing:
() loss or damage to the property
of the Customer or any person;
or

(i) death or bodily injury to any
person; and

(c) all insurances applicable to its
business and as required under law
(including workers compensation)
during the Term.

On request of the Company, the Customer

must produce evidence, to the satisfaction

of the Company, of the currency of all
insurance policies required by this

Agreement.

The Customer must ensure that all

insurance policies required to be

maintained under this Agreement:

(@) note the Company as an interested
party on the policy; and

(b) contain a waiver of subrogation
against the Company and its
Personnel.

GST

Regardless of any other provision in this

Agreement, if GST is imposed on the

supply of the Equipment under this

Agreement, the amount which the

Customer must pay is increased by the

amount of that GST.

ASSIGNMENT

The Customer shall not:

(a) assign, transfer or sublet, licence or
part with possession of the
Equipment; and

(b) assign or change its rights under the
Agreement.

The Customer acknowledges that it will, at

all times during the continuance of this

Agreement, be a bailee of the Equipment

only and shall not sell, mortgage or charge

the Equipment or purport or attempt to do
so and will protect the Equipment against
execution or seizure, and will indemnify
the Company against all claims, damages,
costs and expenses incurred by the

Company by reason of or in respect of any

such action.

TERMINATION

The Company may terminate this

Agreement at any time by giving not less

than 7 days written notice to the Customer.

The Company may terminate this

Agreement immediately without prior

notice, effective forthwith, in the event that:

(a) the Customer fails to make payment,
when due, unless an alternative
payment arrangement has been
agreed by the parties in writing;

(b) the Customer is in breach of any term
of this Agreement and the breach is
not able to be remedied;

(c) the Customer is in breach of any term
of this Agreement and the breach is
not remedied within 14 days after
notice by the Company requesting
the Customer rectify the breach; or

(d) the Customer becomes bankrupt,
insolvent or ceases business.

If this Agreement is terminated for any

reason, the Customer must, at its

expense, immediately:
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12.
12.1

13.
13.1

14,
14.1

14.2

14.3

15.
15.1

(a) atthe Company’s election in its
discretion, either:

(i)  return or cause the Equipment
to be returned to the Company
at such location as the Company
may nominate; or

(i) ensure the Equipment is ready
for immediate collection by the
Company,

in the same state of repair as the

Equipment was at the

Commencement Date, fair wear and

tear excepted, and in a clean state;

and

(b) pay all amounts then owing to the
Company, including the Rental Fee
for the period between the
termination date and the end of that
portion of the Term and any costs
arising from the Customer’s non-
compliance with any provision of this
Agreement.

(c) if the Customer does not return the
Equipment in accordance with clause
11.3, the Company may immediately
seize the Equipment, use all powers
necessary to carry out such entry and
seizure and recover its costs in doing
so as a debt immediately due by the
Customer to the Company.

GOVERNING LAW AND JURISDICTION

This Agreement is governed by the laws of

Western Australia and the parties submit

to the non-exclusive jurisdiction of the

courts of Western Australia.

NOTICES

Any notice to be given hereunder shall be

deemed to have been properly given and

delivered to the party to which it was
addressed if delivered in person or sent by
email or facsimile to such party at the
appropriate address or such other address
as the party may from time to time specify
in writing.

VARIATION

Any variation of this Agreement must be in

writing and authorised by a duly authorised

Company Representative and must refer

to the provision(s) being amended.

Notwithstanding clause 14.1, the Company

may amend or vary the terms of the

Agreement by giving notice to the

Customer and;

(a) referencing specific terms being
amended or varied; or

(b) providing the amended or varied
Agreement in its entirety.

Any notice under clause 14.2 shall apply to

any Rental Quotations placed from the

date 30 days after notice is given to the

Customer.

PPSA

In consideration of the Company agreeing

to lease the Equipment, the Customer:

(a) grants a Security Interest to the
Company in the Equipment;

(b) grants a Security Interest to the
Company in all of the Customer’s
present and after-acquired property
including the Customer’s Personal
Property; and

(c) charges all of its rights, title and
interest (whether joint or several) in
any land, realty or other assets

15.2

15.3

15.4

15.5

15.6

16.
16.1

capable of being charged, owned by

the Customer either now or in the

future, to secure the performance by
the Customer of its obligations under
this Agreement (including the
payment of money).

The Customer:

(a) undertakes to do anything that is
required by the Company:

(i)  so that the Company acquires
one or more perfected and
enforceable Security Interests
under the PPSA in respect of the
Equipment and its Proceeds;
and

(i)  toregister a Financing
Statement or a Financing
Change Statement;

(b) undertakes to not register a Financing
Change Statement in respect of a
Security Interest contemplated or
constituted by the Agreement without
the written consent of the Company;

(c) undertakes to not create or purport to
create any Security Interest in the
Equipment, nor register, or permit to
be registered, a Financing Statement
or Financing Change Statement in
relation to the Equipment in favour of
a third party without the Company’s
written consent; and

(d) waives its right under section 157 of
the PPSA to receive a copy of the
verification statement relating to a
Security Interest created under the
Agreement.

The Collateral is comprised of the

following:

(a) the Equipment;

(b) all amounts owing to the Company at
any time, including any interest
payable under clause 4.5; and

(c) the Proceeds from the sale of any
Equipment.

The Company need not comply with

sections 95, 118, 121(4), 125, 130,

132(3)(d), 132(4) and 135 of the PPSA.

The Customer may not exercise rights

under section 143 of the PPSA, and that

section is excluded in full and will not apply
to the Security Interest. Section 142, and
in the circumstances permitted under

section 115(7) of the PPSA, sections 132

and 136(5) of the PPSA, are also excluded

and will not apply to the Security Interest.

To the extent not prohibited by the PPSA,

the Customer waives its rights to receive

any notice otherwise required to be given
by the Company under section 157 or any
other provision of the PPSA.

For the purposes of this clause 15, the

terms ‘Personal Property’, ‘Proceeds’,

‘Financing Statement’, ‘Financing Change

Statement’ and ‘Collateral’ have the

meanings set out in the PPSA.

CONFIDENTIALITY

This Agreement and all information or

documents provided by the Company

under or in connection with this Agreement

(Confidential Information) are

confidential and must not be disclosed to

any third party by the Customer without
the Company’s prior written consent.
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16.2 Clause 16.1 does not prevent the

17.
171

18.
18.1

Customer from disclosing any Confidential
Information to its professional advisors or if
required to do so by Law.

SURVIVAL

Any provisions of this Agreement which
expressly or by their nature should survive
termination or expiry shall survive
termination or expiry of this Agreement,
including, without limitation, provisions
relating to payment obligations, the
Company’s rights and interests under the
PPSA, recovery of costs, confidentiality
obligations, indemnities and limitation of
liability.

SEVERABILITY

If any provision of this Agreement is invalid
or unenforceable in any jurisdiction, it is, to
the extent possible, to be read down so as
to be valid and enforceable. The read
down provision will only apply in the
relevant jurisdiction. If the provision cannot
be read down, and it can be severed to the
extent of the invalidity or unenforceability,
it is to be severed. The rest of the
provisions, and the validity or
enforceability of the affected provision in
any other jurisdiction, will not be affected.
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